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Re: Freedom of Information Act Request 

Deju' Freedom of Information Officers: 

Pnrsrumt to tire Freedom of Information Act (FOIA), 5 U.S.C. § 552, and yonr agency’s 
implementing regulations, American Oversight makes the following recjnest for records. 

In April 2018, Attorney General Jeff Sessions annonnced that the United States wonld adopt a 
“zero tolerance” policy of separating piuents imd children lu rested while attempting to enter the 
connti y illegally. 

As of mid-Jnne 2018, the federal government had sepiuated imd detained more thim 2,000 
children, housing many of tlrem in chain-link cages in temporar y facilities set np along tire border. ^ 
This hiu'sh arrd mrpopnlar' policy cost Americim taxpayers irrillioirs of dolku s, iirclndiirg tlrose speirt 
oir tire snddeir creatioir of “teirt cities,” trarrsport services, aird “shelter care” for niraccoirrpimied 
childreir.^ hr Jnire, irews reports based oir Healtlr aird Hnmarr Services statistics iirdicated that it 
cost $775 per child to hold separ ated rrrigrairt childreir overiright iir teirts^—irrore tlrim twice the 
cost of holdiirg tlreirr with tlreir pareirts or iir irrore permarreirt bnildiirgs. 

Despite Trump’s executive order iir Jnire that “ended” tire separation polic}^ after pnblic oritcry, as 
of late August 2018, ireiu ly 500 migrant children were still separated from tlreir parents arrd 
remained in U.S. governnrent-fnnded facilities; two-thirds of tlrese children have parents who were 
deported eiulier this snnrnrer."^ 

Anrerican Oversight is seeking records to nnderstarrd tire costs to U.S. taxpayers associated witlr 
the Trump administiation’s policy of separ ating and detaining children of irrrrnigrimts arrested at 
the border. 


' Canrila Donronoske & Richiu'd Gonzales, What We Know: Family Separation And ‘Zero 
Tolerance’At the Border, NPR anne 19, 2018, 2:17 PM), 

https://www.npr.org/2018/06/19/621065383/what-we-know-fanrily-sepai ation-and-zero-tolerurce-at- 

the-border . 

^ Rachel Layne & Ainree Picchi, The Businesses Making Millions from Trump’s Child Separation 
Policy, CBS News Gnne 21, 2018, 10:47 AM), https://www.cbsnews.corn/news/trrinrps-hmrilv- 
separation-policy-alreadv-cost-nrillions/ . 

^ Julia Ainsley, Trump Admin’s ‘Tent Cities’ Cost More Than Keeping Migrant Kids with Parents, 
NBC News Gnne 20, 2018, 4:30 AM), https://www.nbcnews.conr/storvline/inrnrigration-border- 
crisis/trrinrp-adnrin-s-tent-cities-cost-nrore-keeping-nrignmt-kids-n884871 . 

‘ Miu'ia Sacchetti, Still Separated: Neaily 500 Migimt Children Taken from Their Pai ents Remain 
in U.S. Custody, WASH. POST, Ang. 31, 2018, 

https://www.washingtonpost.conr/local/inrnrigiation/still-separated-nearlv-500-separated-nrigTant- 

children-renrain-in-ns-cristodv/2018/08/30/6dbd8278-aa09-11 e8-8a0c-70b618c98d3c storv.htrrrl . 
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Requested Records 

American Oversight recjuests tlrat your agency produce tire following witlrin twenty business days: 

1. All records reflecting communications of political appointees * (including emails, email 
attachments, text messages, voicemail Panscripts, messages on messaging platforms— 
such as Slack, GChat or Google Hangouts, L^mc, Skype, WhatsApp, Facebook 
messaging, Twitter Direct Messages, or Signal—calencku' invitations, calendar enp ies, 
meeting notices, meeting agendas, informational material, draft legislation, talking 
points, any handwr itten or elecP'oiric irotes Prkeir duriirg rmy orrrl conrnrmricatioirs, 
summaries of rmy oral conrnruiricatioirs, or otlrer materials) regru ding tire cost of tire 
fimrily separatioir policy, iircludiirg: 

a. tire availability or uiravailability of budgeted, obligated, or appropriated fuirds; 

b. rmy evaluatioir, assessnreirt, or rmalysis of curreirtly available appropriatioirs tlrat 
could be used to fuird inrplerrreirtatioir of tire fimrily sepm atioir policy; rmd 

c. coirsP aiirts oir pfimiring for fuirdiirg of tire farrrily separatioir policy. 

2. All records reflectiirg conrnruirications of political appoiirtees* (including emails, email 
attachmeirts, text messages, voicemail Panscripts, messages on messaging platforms— 
such as Slack, GChat or Google Hangouts, Lync, Skype, WhatsApp, Facebook 
messaging, Twitter Direct Messages, or Signal—calendm iirvitatioirs, calendar enP ies, 
meeting irotices, meeting agendas, infornratioiral irraterial, draft legislatioir, talking 
poiirts, any hairdwr itten or elecp'oiric irotes taken during imy oral communications, 
summaries of imy oral communications, or otlrer materials) concerning tire 
appropriations, budgeting rerjuests, and costs involved witlr tire implementation of tire 
fimrily separation policy bePveen such political appointees and Congress, including 
congressional committees or staff. Responsive documents should include emails on 
which such political appointees and/or Congress were only copied (cc) or blind copied 
(bcc). 

* “Political appointee” should be understood as any person who is a Presidential 
Appointee witlr Senate Confirmation (PAS), a Presidential Appointee (PA), a non- 
ciueer SES, imy Schedule C employees, or any persons hired under Temporaiy Non- 
Career SES Appointments, Einrited Term SES Appointments, or Temporaiy 
Trimsitional Schedule C Appointments. 

Please provide all responsive records fromjanuaiy' 20, 2017, to tire date tire search is 
conducted. 
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The seju'ch for responsive records should include all locations jmd individujils likely to 
conPiin responsive records, including at least past jmd current individujils working 
widiin die offices listed in Appendix A, attached to diis recjuest. 

In addition to tire records reijuested above, Americxm Oversight itiso reijuests records describing 
the processing of tiiis reijuest, including records sufficient to identify search terms used imd 
locations and custodiims searched and any Packing sheets used to track tire processing of tiiis 
recjuest. If your agency uses FOIA cjuestionnaires or certifications completed by individual 
custodians or components to determine whetiier tiiey possess responsive materials or to describe 
how tiiey conducted searches, we also recjuest imy such records prepared in connection witii tiie 
processing of tiiis recjuest. 

American Oversight seeks all responsive records regiu dless of format, medium, or physical 
characteristics. In conducting your search, please undersPmd tiie terms “record,” “document,” imd 
“information” in tiieir broadest sense, to include imy written, typed, recorded, graphic, printed, or 
audio material of any kind. We seek records of imy kind, including elecP'onic records, audiotapes, 
videotapes, imd photographs, as well as letters, emails, facsimiles, telephone messages, voice mail 
messages imcl Pimscripts, notes, or minutes of imy meetings, telephone conversations or 
discussions. Our recjuest includes imy attachments to tiiese records. No category of material should 
be omitted from search, collection, and production. 

Please search all records regarding agency business. You may not exclude searches of files or 
emails in the personal custody of your officials, such as personal email accounts. Records of 
official business conducted using unofficial systems or stored outside of official files cu e subject to 
tire Federal Records Act and FOIA." It is not adequate to rely on policies and procedures that 
require officials to move such information to official systems within a certain period of time; 
American Oversight has a right to records contained in those files even if material has not yet been 
moved to official systems or if officials have, through negligence or willfulness, failed to meet their 
obligations.’ 


" See Competitive Enter. Inst v. Office ofSci. & Tech. Policy, 827 F.3d 145, 149-50 (D.C. Cir. 
2016); cf. Judicial Watch, Inc. v. Kerry, 844 F.3d 952, 955-56 (D.C. Cir. 2016). 

*’ See Competitive Enter. Inst v. Office ofSci. & Tech. Policy, No. 14-cv-765, slip op. at 8 (D.D.C. 
Dec. 12, 2016) (“The Government argues tiiat because tire agency had a policy reijuiring [tire 
official] to foiwjud all of his enniils from his [persomil] account to his business email, tire 
[personal] account only conPiins duplicate agency records at best. Therefore, tire Government 
ckiirns tiiat any h^qiotiietical deletion of tire [personal account] emails would still leave a copy of 
tiiose records intact in [tire official’s] work email. However, policies are riuely followed to 
perfection by imyone. At tiiis stage of tiie case, tiie Court cimnot assume tiiat each imd every work 
related email in tiie [personal] account was duplicated in [tiie official’s] work email account.” 
(citations omitted)). 
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In addition, please note that in conducting a “reasonable sear ch” as recinired by law, yon innst 
employ dre most np-to-date technologies and tools available, in addition to seruches by individnal 
cnstodians likely to have responsive information. Recent technolog}' may have rendered yonr 
agency’s prior FOIA practices nnreasonable. In light of the government-wide requirements to 
manage inf ormation electronically by the end of 2016 , it is no longer reasonable to rely exclusively 
on custodian-driven searches.’ Furthermore, agencies that have adopted the National Archives and 
Records Administration (NARA) Capstone program, or similar policies, now maintain emails in a 
form that is reasonably likely to be more complete than individual custodians’ files. For example, a 
custodian may have deleted a responsive email from his or her email prognmi, but your agency’s 
ar chiving tools would capture that email under Capstone. Accordingly, American Oversight insists 
that your agency use the most up-to-date technologies to seru ch for responsive information and 
take steps to ensure tirat tire rrrost corrrplete repositories of irrforrrratiorr are searched. Arrericarr 
Oversight is available to work with you to crrrft appropriate sear ch terrrrs. However, custodian 
searches are still required; agencies may not have direct access to files stored in .PST files, outside 
of network drives, in paper format, or in personal email accormts. 

Urrder tire FOIA Irrrproverrrerrt Act of 2016, agerrcies rrrust adopt a presurrrptiorr of disclosure, 
withholdirrg irrforrrratiorr “only if. . . disclosure would harm rm irrterest protected by arr exemptiorr” 
or “disclosure is prohibited by law.”* If it is your positiorr drat arry portiorr of tire requested records 
is exerrrpt frorrr disclosure, Arrrericrm Oversight recjnests that you provide arr irrdex of those 
docurrrerrts as required urrder Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert, denied, 415 
U.S. 977 (1974). As you rue awrue, a Vaughn index rrrust describe each docurrrerrt ckrirrred as 
exerrrpt with suffrcierrt specificity “to permit a reasorred judgrrrerrt as to whetirer the rrraterirrl is 
acturrlly exerrrpt urrder FOIA.”'' Moreover, tire Vaughn irrdex “rrrust describe each docurrrerrt or 
portiorr thereof witlrheld, arrd for each witlrholdirrg it rrrust discuss tire corrsequerrces of disclosirrg 
the sought-after irrfornratiorr.”''’ Fur ther, “the witlrholdirrg agerrcy must supply ‘a relatively detailed 
justificatiorr, specifrcrrlly iderrtifyirrg tire reasorrs why a particular' exerrrptiorr is relevarrt arrd 
correlatirrg those clairrrs witir the pru ticuku' part of a withheld docurrrerrt to which tirey apply.’”" 

hr tire everrt sorrre portiorrs of the reciuested records are properly exerrrpt frorrr disclosure, please 
disclose arry reasorrably segregable rrorr-exerrrpt portiorrs of the reciuested reccrrds. If it is your 


’ Presiderrtirrl Memorarrdum—Mrmagirrg Goverrrrrrerrt Records, 76 Fed. Reg. 75,423 (Nov. 28, 
2011), https://obarrrawhitehouse.archives.gov/the-press-office/2Q 11/11/28/presiderrtirtl- 
rrrerrrorarrdurrr-rrrarragirrg-goverrrrrrerrt-reccrrds; Office erf Mgrrrt. & Budget, Exec. Office of tire 
Presiderrt, Merrrcrrrmdurrr for tire Heads erf Executive Departrrrerrts & Irrdeperrderrt Agerrcies, 
“Mrmaging Goverrrrrrerrt Records Directive,” M-12-18 (Aug. 24, 2012), 
https:/ / WWW, archive s .gov/ files/reccrrds-rrrgrrrt/rrr-12-18 .pdf . 

“ EOIA Irrrproverrrerrt Act of 2016 § 2 (Pub. E. No. 114-185). 

" Founding Church of Scientolog}- v. Bell, 603 E.2d 945, 949 (D.C. Cir. 1979). 

Kingv. U.S. Dep’t of Justice, 830 E.2d 210, 223-24 (D.C. Cir. 1987) (errrphases hr origirrrrl). 
" Id. at 224 (citirrg Mead Data Central, Inc. v. U.S. Dep’t of the Air Force, 566 E.2d 242, 251 
(D.C. Cir. 1977)). 


5 


MrTr;ri-i8-()(i()4-()(i()7 






Case l:18-cv-02840 Document 1-3 Filed 12/04/18 Page 7 of 11 


position tliat a document contains non-exempt segments, but tliat tliose non-exempt segments ju e 
so dispersed drroughout the document as to make segregation impossible, please state what 
portion of tire document is non-exempt, rmd how tire materirrl is dispersed tlrroughout tire 
docunreirt.'^ Clairrrs of iroirsegregability must he rrrade witlr tire same degree of detrtil as recjuired 
for cktinrs of exenrptioirs iir a Vaughn iirdex. If a rerjuest is denied iir whole, please state specifrcrrlly 
that it is irot reasoirable to segregate portioirs of tire record for release. 

You should institute a preservation hold on information responsive to this request Arrrericrm 
Oversight iirteirds to pursue rrll legal aveirues to enforce its right of access mrder FOIA, iircluding 
litigatioir if irecessruy. Accordiirgly, you rue oir irotice tlrat litigatioir is reasoirahly foreseeable. 

To eirsure tlrat tlris rerjuest is properly coirstrued, tlrat seruches are coirducted iir im adeijuate but 
eflicieirt nrimirer, aird tlrat extraneous costs are irot iircurred, Anrericim Oversight welcomes air 
opportunity to discuss its reijuest witlr you before it undertakes a seiu clr or incurs search or 
duplication costs. By working togetlrer at tire outset, we cim decrease tire likelihood of costly imd 
time-consuming litigation in tire future. 

Where possible, please provide responsive material in electi'onic format by email or in PDF or 
TIF format on a USB drive. Please send imy responsive material being sent by mail to American 
Oversight, 1030 Idtlr Str eet NW, Suite B255, Washington, DC 20005. If it will accelerate release 
of responsive records to Anrericim Oversight, please also provide responsive material on a rolling 
basis. 

Fee Waiver Request 

In accorckmce witlr 5 U.S.C. § 552(a)(4)(A)(iii) and your agency’s implementing regulations, 
Anrerican Oversight recjuests a waiver of fees associated witlr processing tlris recjuest for records. 
The subject of tlris reijuest concerns tire operations of tire federal government, imd tire disclosures 
will likely contr ibute to public understimding of tlrose operations. Moreover, tire reijuest is 
prinriu'ily imd fundimrentally for non-commercial purposes. 

Anrerican Oversight recjuests a waiver of fees because disclosure of tire rerjuested information is in 
tire public interest because it is likely to contr ibute significimtly to public understimding of activities 
of tire government. The disclosure of tire information sought under tlris recjuest will document and 
reveal tire operations of tire federal government, including tire use of taxpayers’ money to enforce 
the Trump administr ation’s family separ ation policy. The public has a profound interest in 
understanding how tire goverirnreirt allocates funds to border enforcenreirt priorities rmd from 
where such fuirds have beeir diverted. Respoirsive records will also docunreirt tire importarrce 
placed oir eirforceirreirt of tire ftmrily sepru atioir policy and tire justifrcatioir for it. 


Mead Data Cential, 566 F.2d at 261. 
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This reciuest is primarily and fundamentally not for commercial purposes, but rather dre primaiy^ 
interest is in public disclosure of responsive records. As a 501(c)(3) nonprofit, American Oversight 
does not have a commercial purpose imd the release of die information reipiested is not in 
American Oversight’s financiid interest. Americim Oversight’s mission is to promote tiimspaiency 
in government, to educate die public about government activities, and to ensure die accountability 
of government officials. American Oversight uses the information gadiered, and its imalysis of it, to 
educate the public through reports, press releases, or odier media. Americim Oversight also makes 
materials it gathers available on its public website and promotes their availability on social media 
platforms, such as Facebook imd Twitter. “ American Oversight has demonstrated its commitment 
to the public disclosure of documents and creadon of editoriid content. For example, after 
receiving records regar ding an ediics waiver received by a senior DOJ attorney," Americim 
Oversight prompdy posted die records to its website imd published au amdysis of what die records 
redected about DOJ’s process for ethics waivers." As imother example, American Oversight has a 
project called “Audit die Wall,” where die organization is gathering and analyzing information and 
conimenting on public releases of information related to the administration’s proposed 
consti'uction of a barrier idong the FJ.S.-Mexico border.”’ 

Accordingly, American Oversight (}ualifies for a fee waiver. 


" American Oversight currently has approximately 11,900 page likes on Facebook and 45,200 
followers on Twitter. American Oversight, FACEBOOK, https://www.facebook.coni/weareoversight/ 
(last visited Oct. 1, 2018); Americim Oversight (@weareoversight), Twitter, 
https://trvitter.coni/weareoversight (last visited Oct. 1, 2018). 

" DOJ Civil Dhision Response Noel Francisco Compliance, AMERICAN OVERSIGHT, 
https://www.aniericanoversight.org/docnnient/doi-civil-division-response-noel-frimcisco- 

compliimce . 

Francisco & the Fravel Ban: What We Learned from the DOJ Documents, AMERICAN 
Oversight, https://www.aniericanoversight.org/francisco-the-tiavel-ban-what-we-learned-froni-the- 
doi-dociiments . 

Audit die Wall, AMERICAN OVERSIGHT, https://www.aniericanoversight.org/invesdgation/andit- 
the-widl. 
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Conclusion 


We share a common mission to promote tnmsparency in government. American Oversight looks 
foivvai'd to working witlr yonr agenc}^ on this recjnest. If yon do not understand any part of dris 
recjnest, have any cinestions, or foresee any problems in frilly releasing die requested records, 
please contact Hint Wood at foia@americanoversight.org or (202) 897-3918. Also, if Americim 
Oversight’s request for a fee waiver is not granted in fnll, please contact ns immediately upon 
making snch a determination. 


Sincerely, 



Ansdn R. Evers 
Execndve Director 
American Oversight 
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APPENDIX A 

The sejirch for responsive records should include all locations jmd individujils likely to conPiin 

responsive records, including at least past jmd current individuals working widiin dre following 

offices: 

Department of Hctiltlr cuid HumcUi Services: 

a. The Office of tire Assistant Secretaiy' for Finjmcijil Resources, including Acting Assisfcmt 
Secretju'y for Financijil Resources and Acting Chief Financijil Officer Jennifer Moughaliim; 

b. The Office of Finimce witiiin tire Office of tire Assistimt Secretaiy' for Financial Resources, 
including Sheila Conley, HHS Deputy Chief Finimcial Officer, imd Benjimiin Goldhaber, 
CFO for tire Administiation for Children and Families; 

c. The Office of Budget witiiin tire Office of tire Assistimt Secretary for Fimmcial Resources, 
including Deputy Assistimt Secretary Norris Cochrim; and 

d. The Office of tire Assistant Secretaiy' for Legislation, including Assistant Secretary for 
Legislation Mattiiew Bassett. 

Department of Flealtli imd Flumim Services, Administi ation for Children imd Families 

a. The Office of tire Director’s Budget and Data Analysis section witiiin tiie Office of Refugee 
Resettlement; and 

b. The Office of Legislative Affairs imd Budget. 

Department of Honiekmd SecuriU: 

a. The Office of tiie Chief Fimmcial Officer; imd 

b. The Office of Legislative Affairs. 

Department of Floniekmd Securipy Immigration imd Customs Enforcement: 

a. The Office of Mimagement imd Administi ation, including but not limited to Executive 
Associate Director Staci Biurera; 

b. The Office of tiie Chief Fimmcial Officer; imd 

c. The Office of Congressional Relations, including but not limited to Assistimt Director 
Raymond Kovacic. 

Department of Honiekmd SecuriUy FJnited States Citizenship and Inimigration Services: 

a. The office of tiie Mimagement Directorate, including Acting Associate Director Kevin 
Kerns; 

b. The office of tiie Chief Fimmcial Officer, including CFO Joe Moore; 
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c. The office of tfie Externaf Affiiirs Directorate, incfuding Acting Associate Director D)ra 
Ries; Jincf 

cf. The Office of Legisfarive Affiiirs witliin tire Externaf Affairs Directorate, incfnding Acring 
Chief Afim Atkinson ancf his staff. 

Department of Hometand SecnriU% Cnstoms and Border Protecrion: 

a. The Office of Eimmce widiin Enterprise Services, incfnding Assistimt Commissioner 
Samnef Grabfe; ancf 

b. The Office of Congressionaf Affairs, iiicfnding Assistimt Commissioner Pete Eadowicz. 
Department of.Insrice, United States Marshats Service: 

a. The Eimmciaf Semces Division, incfnding Assistimt Director H. O’Brien; 

b. The Office of Procnrenient, incfnding Procnrenient Execnrive C. O’Brien; and 

c. The Office of Congressionaf imcf Pnbfic Affairs, incfncfing Chief W. Defaney. 

Department of.Tnsrice, Execnrive Office for Immigrarion Review: 

a. The Office of die Director, incfnding Director Janies McHenry imd Depnty Director 
Katherine Reiffy; 

b. The Office of Administiation, incfnding Assistimt Director Eisa Wind; and 

c. The Office of Poficy, incfnding Assistant Director Eanren Reid. 

Office of Management and Bndget 


a. The Office of Eegisfative Affairs; 

b. The Office of Bndget Review; imd 

c. The Transportation, Homefimd, Jnstice, and Seivdces Division. 
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